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might be regarded as subject to the penalty because it was a part 
of the law of its charter. There are difficulties also in this view, 
but it is unnecessary to discuss them as this view is not presented 
or considered by the court. 

L. J. M. 

Conflict of Laws: Liability of Bonds of a Foreign Cor- 
poration Owned by a Non-Resident to Inheritance Tax. — 
In Estate of McCahill, 1 the California Supreme Court was called 
upon to decide whether the bonds of a foreign corporation be- 
longing to a non-resident were subject to the inheritance tax 
imposed by the laws of California, merely because of their phys- 
ical presence within the state. Bonds of foreign corporations 
had been brought to California by Mr. McCahill, a resident of 
Minnesota, who was spending his winters in this state for his 
health. Ill health caused him to return home hastily, and he 
inadvertently failed to remove the bonds from a safe-deposit box 
in California, where they remained at the time of his death. It 
was held that such bonds did not constitute "property within 
the state" within the purview of the inheritance tax law and were 
not subject to its provisions. By this decision, California adopts 
the generally accepted rule 2 recognized where not abrogated by 
statute. This rule was recognized in New York, 8 whose 
statutes and decisions on inheritance taxation have largely influ- 
enced the law elsewhere but only after many inconsistent ex- 
pressions of opinion. It has, however, been changed in that 
jurisdiction by a statute expressly defining such bonds for pur- 
poses of inheritance taxation as personal property within the 
state.* 

The basis for this holding is the well settled doctrine that debts 
are to be taxed at the domicile of the creditor. 5 The bonds con- 
stitute only evidences of the debt and in themselves represent no 
property. "If the bond evidencing the debt is destroyed, the 
owner may still collect the principal and interest thereof; not 
the paper writing, but the obligation to pay expressed by it, is 
the thing of value, and in the nature of things, that can have no 
actual locality." 6 All the property there can be in the debts of 
corporations or individuals belongs to the creditors to whom they 
are payable. Debts have no locality separate from the parties 



1 (Dec. 15, 1915), 50 Cal. Dec. 633. 

2 People v. Griffith (1910), 245 111. 532, 92 N. E. 313. 

3 In re Gibbes' Estate (1903), 84 App. Div. 510, 83 N. Y. Supp. 53. 
*In re Morgan's Estate (1896), 150 N. Y. 35, 44 N. E. 1126; In 

re Whiting's Estate (1896). 150 N. Y. 27, 44 N. E. 715; In re Tiffany 
(1911), 143 App. Div. 327, 128 N. Y. Supp. 106. 

'Buck v. Beach (1907), 206 U. S. 392, 401, 51 E. Ed. 1106 27 
Sup. Ct. Rep. 712; Kirkland v. Hotchkiss (1879), 100 U. S. 491, 25 
L. Ed. 558; Dykes v. Lockwood (1896), 2 Kan. Aop. 217, 43 Pac. 268. 

« Estate of Fair (1900), 128 Cal. 607, 61 Pac. 184. 
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to whom they are due. 7 So when credits are made the subject 
of taxation, it is appropriate that their locality should be referred 
to the residence of the owner. 8 There can be no doubt of the 
soundness of the application of this legal fiction to inheritance 
taxation, for the inheritance tax is a charge upon succession or 
transfer by will. 9 As such transfer is regulated and governed 
by the law of the domicile of the deceased, it is logical to confine 
the operation of the inheritance tax law, where non-residents are 
concerned, to cases of property having a tangible and visible 
existence. 10 The transfer of choses in action takes place under 
the law of the domicile at the time of death and should only be 
subject to an inheritance tax there. 

Though the situs of debts is frequently spoken of, in fact they 
have no situs. Courts which continue to use language attributing 
to them a situs, make many exceptions to the principle. Thus, 
for the purposes of administration, 11 bankruptcy or judicial pro- 
cess, 12 debts are usually deemed assets at the domicile of the 
debtor. This is founded upon public policy and expediency, for 
each state plans to protect resident creditors. Another exception, 
gaining extensive recognition, is that paper evidences of debt in 
the hands of an agent of a non-resident owner and held by such 
agent for the purpose of using, controlling or investing such se- 
curities, are deemed to be taxable at the residence of the agent. 13 
Some jurisdictions attempt to justify this on the theory of a 
"business situs." 14 Other courts which reach this conclusion 
regard bonds as more than paper evidences of a debt. They 
are taken actually to represent the debts secured by them. This 
view, on reason should prevail, for they have now become the 



7 State Tax on Foreign-Held Bonds (1872), IS Wall. 300, 21 
L. Ed. 179; Mackay v, San Francisco (1896), 113 Cal. 392, 45 Pac. 696. 

8 City and County of San Francisco v. Lux (1884), 64 Cal. 481, 

2 Pac. 254 

"McDougald v. Low (1912), 164 Cal. 107, 127 Pac. 1027; Koch- 
ersperger v. Drake (1897), 167 111. 122, 47 N. E. 321, 41 L. R. A. 
446; In re Wilmerding (1897), 117 Cal. 281, 49 Pac. 181. 

"In re Bronson (1896), 150 N. Y. 1, 44 N. E. 707. 

"Murphy v. Crouse (1901), 135 Cal. 14, 66 Pac. 971, 87 Am. St. 
Rep. 90; Wyman v. Halstead (1883), 109 U. S. 654, 27 L. Ed. 1068, 

3 Sup. Ct. Rep. 417. 

"Chicago, Rock Island etc. R. R. Co. v. Sturm (1898), 174 U. S. 
710, 43 L. Ed. 1144, 19 Sup. Ct. Rep. 797. But see 4 California Law 
Review, 55. 

"Finch v. County of York (1886), 19 Neb. 50, 56 Am. Rep. 741; 
Goldgart v. People (1883), 106 111. 25; New Orleans v. Stempel (1899), 
175 U. S. 309, 44 L. Ed. 174, 20 Sup. Ct. Rep. 110; Board of Assessors 
v. Comptoir National D'Escompte (1903), 191 U. S. 388, 48 L. Ed. 
232, 24 Sup. Ct. Rep. 109. 

14 In re Adam's Estate (Iowa, 1914), 149 N. W. 531; Bristol v. 
Washington County (1900), 177 U. S. 133, 44 L. Ed. 701, 20 Sup. Ct. 
Rep. 585. 
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subjects of larceny, and transfer of them transfers the debt. 15 
For the purpose of taxation, they may well be regarded as tan- 
gible property, as they are freely transferable, are sold in the 
market, transferred as collateral, and used in various ways as 
property. In business practice, bonds are property, and there 
is no reason why they should not be tangible chattels in the eyes 
of the law. If the legislature should see fit to include them as 
proper subjects of taxation merely because of their presence 
within the State, one would suppose that such legislation would 
be within its constitutional powers. However, five out of nine 
justices of the United States Supreme Court, so late as April, 
1914, thought that a property tax could not be levied upon com- 
mercial paper actually within a state, and owned by a non-res- 
ident, 16 though the majority of the court conceded that it was 
competent for a state to subject it to an inheritance tax. Any 
apparent conflict between this decision of the United States Su- 
preme Court, rendered no doubt after the argument of the prin- 
cipal case and therefore not referred to by the court, may be 
easily explained. The New York Legislature whose law was 
questioned in the Wheeler case declared its intention to make 
such property subject to the inheritance tax law; the California 
Legislature expressed no such intention. 

M. D. S. 

Corporations: Stockholders' Liability. — The Constitution 
and Civil Code of California provide that "Each stockholder of 
a corporation .... shall be individually and personally 
liable for such proportion of all its debts and liabilities contracted 
or incurred during the time he was a stockholder, as the amount 
of stock or shares owned by him bears to the whole of the sub- 
scribed capital stock." 1 This provision was an attempt to re- 
state the original stockholder's liability clause of the Constitution 
of 1849, together with the interpretations thereof by the Supreme 
Court. 2 That clause simply provided for proportional liability and 
was held by the Supreme Court to require legislation to make it 
effective. 3 The italicised portion as quoted above was added in 
1879, following the provisions of the Civil Code. This liability 
is a primary one and does not require action against the corpora- 
tion before holding the stockholder, 4 nor is the stockholder who 



15 Finch v. County of York, supra, n. 13; Dicey, Conflict of Laws, 
p. 318. 

16 Wheeler v. New York (1914), 233 U. S. 434, 34 Sup. Ct. Rep. 607. 
!Cal. Const, art. xii, § 3; Cal. Civ. Code, § 322. 

2 Proceedings Constitutional Convention 1879, p. 382 ff. 

3 French v. Teschemaker (1864), 24 Cal. 518. 

4 Young v. Rosenbaum (1870), 39 Cal. 646; Morrow v. Superior 
Court (1883), 64 Cal. 383, 1 Pac. 354; Dolbear v. Foreign Mines Dev. 
Co. (1912), 196 Fed. 646 — a case where the debt of the corporation was 
secured by mortgage. 



